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AMICI CURIAE BRIEF OF HEARST CORPORATION, CHICAGO TRIBUNE, 

CHICAGO SUN-TIMES, ADVANCE PUBLICATIONS, INC., THE AMERICAN 

SOCIETY OF NEWS EDITORS, THE ASSOCIATED PRESS, ASSOCIATION OF 

ALTERNATIVE NEWSWEEKLIES, CBS BROADCASTING INC., CBS RADIO INC., 

DOW JONES & COMPANY, INC., THE NEW YORK TIMES CO., NEWSDAY LLC, 

NEWS 12 NETWORKS LLC, NEWSPAPER ASSOCIATION OF AMERICA, THE 

NEWSPAPER GUILD, THE RADIO TELEVISION DIGITAL NEWS ASSOCIATION, 

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS AND THE 

WASHINGTON POST IN SUPPORT OF MOTION TO QUASH FILED 

BY THIRD-PARTIES NORTHWESTERN UNIVERSITY AND DAVID PROTESS 

INTRODUCTION 

This Brief is respectfully submitted by eighteen press organizations (the “Press Amici”) 

to support the Movants’ position that investigative, newsgathering activity undertaken by student 

journalists is necessarily subject to the same privilege that protects the newsgathering activities 

of professional journalists.  Student journalists are undeniably “reporters” within the meaning of 

the Illinois Reporters Privilege Act, under the plain lanaguge of the Act and under consistent 

precedent construing its terms.  The important public policies for which the privilege exists are 

directly advanced by the work of student journalists, as courts around the country have 

recognized in repeatedly holding that the reporters privilege applies to student journalists.   
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The State’s contention that the statutory reporters privilege does not apply to students is 

insupportable.  The reporters privilege is a recognized, lawful privilege, and students learning the 

profession need to be able to rely upon the privilege, just as student lawyers and student doctors 

need to be able to have privileged communications with their clients and patients as they learn 

their trades.  If student reporters at the start of their careers cannot engage in real investigative 

journalism under the supervision of a professor, subject to the same protections as a working 

journalist, it will make meaningful training impossible and undermine the vitality of our 

independent press.   

Virtually every news organization, large and small, offers an internship or part-time 

employment program for student journalists.1  They are important to the work of the Press 

Amici, and the State’s efforts in this case to characterize the work of student journalists as 

something other than journalism should be rejected.  Nor is the State correct to dismiss 

“investigating” as somehow outside the scope of journalism.  Investigative reports bring vital 

information to the public concerning controversial matters of great importance.  Often the 

information needed for these reports can only be unearthed through intense investigative activity; 

conducting such “investigations” is the stock and trade of any good investigative reporter.  The 

reporter’s privilege indisputably applies to the work product of such investigations by reporters, 

and this is so regardless of whether an investigation is undertaken to advocate a point of view as 

the State contends occurred here.  Even advocacy organizations like the Urban League or Better 

                                                 
1
  See, e.g., http://www.hearstfellowships.com/program.htm; 

http://www.tribune.com/employment/index.html; http://www.nytimes-

institute.com/miami09/about; http://www.ap.org/apjobs/internship.html; 

https://www.newspaperfund.org/PageText/Prg_HomePages.aspx?Page_ID=Prg_CollegeIntern; 

http://www.cbscorporation.com/diversity/cbs_network/internships/index.php; 

http://www.condenastcareers.com/internprogram.cfm; 

http://www.foxnews.com/projects/internships/; http://www.usatoday.com/marketing/interns.htm.  
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Government Association may assert the reporters privilege to protect their work product when 

they are engaged in preparing a report for publication.   

In short, the Illinois Reporters Privilege Act plainly applies to the subpoenas issued to 

compel the work product of student journalists in this case, and the State’s efforts to enforce its 

subpoenas without addressing the limitations of that Act should be rejected.   

ARGUMENT 

I. 

THE REPORTER’S PRIVILEGE EXISTS TO FACILITATE THE 

INFORMATION GATHERING THAT IS ESSENTIAL FOR AN INFORMED PUBLIC. 

An informed public is essential for a functioning democracy.  Our Nation’s Constitution 

guarantees a free and independent press “to serve as a powerful antidote to any abuses of power 

by governmental officials.”  Mills v. Alabama, 384 U.S. 214, 219 (1966).  It is widely 

recognized, however, that compelling reporters to disclose their unpublished information would 

undermine this goal and “compromise the news media’s first amendment right to freely gather 

and disseminate information.”  In re Special Grand Jury Investigation of Alleged Violation of the 

Juvenile Court Act, 104 Ill. 2d 419, 424, 472 N.E.2d 450, 452 (1984).  Illinois is thus one of 49 

states that, along with the District of Columbia, recognize either a statutory or common law 

reporter’s privilege.   

This privilege “emanates from the strong public policy supporting the unfettered 

communication of information by the journalist to the public” and protects “the process of 

newsgathering.”  von Bulow v. von Bulow, 811 F.2d 136, 142 (2d Cir. 1987) (emphasis in 

original); Thomas v. Page, 34 Media L. Rep. 1852, 1853, 2005 WL 4225821, at *1 (Ill. Cir. Ct. 

Kane Cty. Oct. 17, 2005) (“Reporter’s Privilege involves both strong public policy concerns and 

First Amendment concerns”).  It exists “to assure reporters access to information, thereby 
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encouraging a free press and a well-informed citizenry.”  People v. Pawlaczyk, 189 Ill. 2d 177, 

187, 724 N.E.2d 901, 908 (2000) (citing Cukier v. Am. Med. Ass’n, 259 Ill. App. 3d 159, 163, 

630 N.E.2d 1198, 1200 (1994)); In re Subpoena Duces Tecum to Arya, 226 Ill. App. 3d 848, 852, 

589 N.E.2d 832, 834 (Ill. App. 4th Dist. 1992)).   

So important is the policy underlying the privilege that the Illinois statutory privilege 

“makes no distinction between confidential and nonconfidential ‘person or means from or 

through which the news or information was obtained’” and such “distinction is utterly irrelevant 

to the ‘chilling effect’ that the enforcement of these subpoenas would have on the flow of 

information to the press and to the public.”  People ex. rel. Scott Silverstein, 89 Ill. App. 3d 

1039, 1043, 412 N.E.2d 692, 695 (Ill. App. 1st Dist. 1980) (citations omitted) rev’d on other 

grounds, 87 Ill. 2d 167, 429 N.E.2d 483 (1981).  As the First District recognized, the 

“‘compelled production of a reporter’s resource materials is equally as invidious as the 

compelled disclosure of his confidential informants.’”  Id. (citations omitted).  See also People v. 

Slover, 323 Ill. App. 3d 620, 624, 753 N.E.2d 554, 557-58 (Ill. App. 4th Dist. 2001) (“By 

defining ‘source’ to include a ‘means,’ the legislature clearly intended the privilege to protect 

more than simply the names and identities of witnesses, informants, and other persons providing 

news to a reporter.”); Dunn v. Hunt, No. 02 L 10310, 2003 WL 22330330, at * 3 (Ill. Cir. Ct. 

Cook Cty. July 25, 2003) (the “Act has been interpreted to apply not only to confidential 

informants, but it also protects compelled disclosure [of] resource materials and information 

gathered by a journalist”). 

Allowing litigants to compel testimony from journalists diminishes the flow of 

information to the public in a number of ways, both direct and indirect: 
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1. Requiring an investigative reporter to disclose information obtained in the 

course of gathering the news deters sources who would otherwise be willing to speak.  

E.g., Gonzales v. NBC, 194 F.3d 29, 35 (2d Cir. 1999) (recognizing that exposing non-

confidential press files to scrutiny by litigants increases the risk that “potential sources 

[will be] deterred from speaking to the press, or insist[ ] on remaining anonymous”).  An 

investigative reporter’s ability to secure the trust of sources depends upon a public 

perception of journalists as independent agents, not connected to the government or to 

other private interests.  The reporter’s privilege exists specifically to prevent journalists 

from being “compel[led] . . . to become investigators for the State or anyone else.”  In re 

Subpoena to Arya, 226 Ill. App. 3d at 861, 589 N.E.2d 832, 840,   

2. Compelling journalists to testify about their newsgathering activity 

imposes unacceptable costs of subpoena compliance.  “Since the press is involved in 

collecting information about . . . circumstances that frequently end up in litigation, . . . 

news organizations will be very busy responding to . . . subpoenas” unless provided some 

measure of protection.  Patterson v. Burge, No. 03 C 4433, 2005 WL 43240, at *3 (N.D. 

Ill. Jan. 6, 2005).  See also Gonzalez, 194 F.3d at 35 (without privilege, subpoenas to 

reporters would be “standard operating procedure”); O’Neill v. Oakgrove Constr., Inc., 

71 N.Y.2d 521, 526-27, 523 N.E.2d 277, 279 (N.Y. 1988) (“[B]ecause journalists 

typically gather information” about matters “that often give rise to litigation, attempts to 

obtain evidence [from the press] would be widespread if not restricted.”).  If subpoenas 

directed to or concerning these investigative journalism students became routine, the 

costs of responding to subpoenas would become prohibitive. 
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3. Compelling journalists to testify about their newsgathering activity 

discourages reporting on matters likely to be the subject of litigation.  The Illinois statute 

“reflect[s] a paramount public interest in the maintenance of a vigorous, aggressive and 

independent press capable of participating in robust, unfettered debate over controversial 

matters, an interest which has always been a principal concern of the First Amendment.”  

Baker v. F&F Inv., 470 F.2d 778, 782 (2d Cir. 1972) (cited with approval in In re 

Subpoena to Arya, 226 Ill. App. 3d at 852, 589 N.E.2d at 835).  Forced disclosure creates 

external pressures that can inhibit its “coverage of provocative issues important to the 

pubic” and “seriously hamper [the press’s] ability to function in its editorial role.”  In re 

Consumer Union of U.S., Inc., 495 F. Supp. 582, 586 (S.D.N.Y. 1980).  Absent 

protection for unpublished information, reporters might well decide not to report on those 

matters likely to attract subpoenas, such that many controversial stories – like the 

Innocence Project’s reporting on citizens who may have been wrongfully convicted – 

would simply be avoided.   

4. Compelling journalists to disclose unpublished information creates 

undesirable incentives “for press entities to clean out files containing potentially valuable 

information,” making reporters less effective and news reports less informative.  

Gonzalez, 194 F.3d at 35.  “Further, the journalistic and editorial judgments involved in 

deciding what to ask an interview subject, and in deciding what to use from the material 

gathered, are the commercial and intellectual stock in trade of the news organizations; 

surely some good justification should be advanced before these journalistic and editorial 

judgments can be examined by outsiders and made public in the context” of litigation. 

Patterson, 2005 WL 43240, at *3.    
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The Illinois Reporter’s Privilege Act was enacted to avoid these adverse effects and to 

promote the flow of information to the public through the activity of a free and independent 

press.  The Act “evolved from a common law recognition that the compelled disclosure of a 

reporter’s sources could compromise the news media’s first amendment right to freely gather and 

disseminate information,” In re Special Grand Jury Investigation, 104 Ill. 2d at 424, 472 N.E.2d 

at 452, and “incorporates the guarantees of a free press under the first amendment to the United 

States Constitution and under article I, section 4 of the Illinois Constitution 1970.”  People ex 

rel. Scott, 89 Ill. App. 3d at 1042, 412 N.E.2d at 694.  Upon signing the Reporter’s Privilege Act 

into law, Governor Ogilvie stated:  

“‘[The] Act is more than a declaration of fair play for newsmen.  It 

also assures a better informed public, for it allows reporters to seek 

the truth wherever it is to be found, without the fear that their 

sources will be cut off by unnecessary disclosures.’” 

In re Subpoena to Arya, 226 Ill. App. 3d at 852, 589 N.E.2d at Baker,470 F.2d at 782 n.7 

(quoting Editor & Publisher, October 10, 1971, p. 14, col. 2)).   

It cannot seriously be disputed that news reporting about the potential innocence of a 

citizen convicted and incarcerated for many years is precisely the kind of reporting essential to a 

well informed citizenry.  Had any reporter working for the Press Amici investigated and 

disseminated such information, there could be no question the Illinois statutory privilege would 

apply.  See State’s Sur-Reply at 25 (conceding that “Illinois affords [such] a limited privilege to 

reporters” for information “developed in the course of their newsgathering activities”).  The 

prosecution is simply off-base in contending that the investigative reporters in this case are 

ineligible even to assert the privilege because they were students at the time they engaged in 

newsgathering.   
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II. 

THE STATUTORY PRIVILEGE APPLIES TO STUDENT JOURNALISTS 

To assert that journalism students may not invoke the reporter’s privilege not only defeats 

the public policies behind the Illinois statute, it is also inconsistent with the statutory language.  

The Illinois Reporter’s Privilege Act provides that “[n]o court may compel any person to 

disclose the source of any information obtained by a reporter except as provided in Part 9 of 

Article VIII of this Act.”  735 ILCS 5/8-901.  On its face, the privilege protects “any person”  

and “any information” so long as the information was “obtained by a reporter.”2  In considering 

who is a “reporter,” the prosecution misperceives the statutory structure by focusing on whether 

a person is a “traditional” reporter for a mainstream news organization, rather than addressing 

the activity in which they were engaged.   

Precisely “[d]efining ‘reporter’ is a near impossible task.”  People v. Degorski, 34 Media 

L. Rep. 1954, 1959 (Ill. Cir. Ct. Cook Cty. May 20, 2005) (Branzburg v. Hayes, 408 U.S. 665, 

703 (1972) “agreeing upon a definition would present ‘practical and conceptual difficulties of a 

high order’”).  Rather than focus on a person’s employment status – whether full-time or part-

time, employee or freelancer, staff writer for a major paper or blogger for a news website – the 

statute instead adopts a functional test, looking at whether a person is “‘collecting, writing[,] or 

editing news for publication through a news medium.’”  People v. Slover, 323 Ill. App. 3d 620, 

623, 753 N.E.2d 554, 557 (Ill. App. 4 Dist. 2001) (quoting 735 ILCS 5/8-902(a)) (emphasis in 

original).  The statutory privilege thus is designed to cover a range of activities (collecting, 

                                                 
2
 For that reason, a newspaper publisher or editor is protected from a subpoena for unpublished 

information gathered by one of their reporters.  See, e.g., Cukier, 259 Ill. App. 3d at 162-66, 630 

N.E.2d at 1200-02. 
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writing and editing information) when they are pursued for publication “in a news medium.”3  

For example, photographers and researchers who research and collect information for news 

reports that are ultimately written and published by others, are still entitled to the protection of 

the statute.  See, e.g., Slover, 323 Ill. App. at 623-25; 753 N.E.2d at 557-58 (holding subpoenaed 

photographs “were ‘obtained by a reporter’ within the plain meaning of section 8-901 and 

section 8-902(a).”).   

Given the statute’s broad language, Illinois courts have expansively interpreted its terms.  

For example, in People v. Degorski, this Court addressed whether the Better Government 

Association, a self-described “‘independent, non-partisan watchdog group, engaged in the 

investigation and research of current events and issues involving government fraud and 

corruption’” was entitled to invoke the privilege.  34 Med. L. Rptr. at 1955 (citation omitted).  

“After applying the definitions of Reporter and news medium, the Court [found] that [the 

organization] qualifie[d] as a reporter under the Illinois Reporter’s Privilege Act.”  Id. at 1960.  It 

held that an individual “need not fit into any pre-conceived category of journalism in order to 

qualify under the Illinois Reporter's Privilege Act’s definition of reporter.”  Id. at 1959. 

A reporter must be regularly engaged in the collecting, writing, or 

editing of news, not regularly engaged with publication through 

any specific news medium.  The simple hypothetical suggested by 

Respondent proves this to be the plain, common-sense reading of 

the statute.  Apply the publication requirement to a freelance 

journalist.  Freelance journalists publish sporadically in various 

publications while still engaging in the collecting, editing, or 

                                                 
3
 “‘[N]ews medium’ means any newspaper or other periodical issued at regular intervals whether 

in print or electronic format and having a general circulation; a news service whether in print or 

electronic format; a radio station; a television station; a television network; a community antenna 

television service; and any person or corporation engaged in the making of news reels or other 

motion picture news for public showing.”  735 ILCS 5/8-902(b).  “[T]he medium an individual 

uses to provide his investigative reporting to the public does not make a dispositive difference in 

the degree of protection accorded to his work.”  In re Cusumano, 162 F.3d 708, 714 (1st Cir. 

1998). 
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writing of news.  It would be absurd to suggest the protections 

afforded by the Illinois Reporter’s Privilege Act hinge not on the 

substance of a journalist's work, but upon whether or not a 

journalist enjoys the status of a salaried employee.  It would be 

equally absurd to suggest Respondent loses the Act’s protection 

because it does not regularly publish through its own news medium 

or a news medium controlled by others. 

Respondent publishes through a variety of news media.  Its 

collaborative efforts with local and national news media resulted in 

stories published in newspapers, newsletters, and television 

newscasts.  Additionally, Respondent publishes its own work on 

hard copy and via its website. 

Id. at 1960 (emphasis added).  See also Desai v. Hersh, 954 F.2d 1408, 1411 n.3 (7th Cir. 1992)  

(“We reject Desai’s contention that reporters who author books are not protected by the Illinois 

Shield Law.”) (applying state privilege law in diversity action). 

Other jurisdictions likewise have interpreted the reporter’s privilege broadly to fulfill its 

public purpose, finding that the privilege applies specifically to the collecting, writing and 

editing of news conducted by students and others in an academic setting.  See, e.g., In re 

Cusumano, 162 F.3d at 714 (academic researchers engaged in pre-publication research were 

entitled to invoke privilege afforded to journalists); Silkwood v. Kerr-McGee Corp., 563 F.2d 

433, 436-37 (10th Cir. 1977) (privilege is “not limited . . . to newspaper reporting” but rather 

applies to those engaged in “investigative reporting,” including student documentary film 

maker); Persky v. Yeshiva Univ., 31 Media L. Rep. 2004, 2005-06, 2002 WL 31769704, at *2 

(S.D.N.Y. Dec. 10, 2002) (privilege applies to student journalist); Blum v. Schlegel, 150 F.R.D. 

42, 45 (W.D.N.Y. 1993) (student journalist was entitled to assert the privilege even though he 

was acting as a volunteer and not a professional); Bilney v. Evening Star Newspaper Co., 43 Md. 

App. 560, 566, 568-69, 406 A.2d 652, 656, 658 (Md. Ct. Spec. App. 1979) (applying privilege to 

student journalists).  See also Shoen v. Shoen, 5 F.3d 1289, 1293 (9th Cir. 1993) (disagreeing that 

privilege is limited to “members of the institutionalized print or broadcast media”; it is “not 
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solely to protect newspaper or television reporters, but to protect the activity of ‘investigative 

reporting’ more generally”) (emphasis added); von Bulow, 811 F.2d at 144 (recognizing that the 

privilege may be claimed “by one who is a novice in the field”). 

As courts have repeatedly recognized, when student journalists interview sources and 

gather information for the purposes of disseminating that information to the public, they are 

entitled to rely on the reporter’s privilege.  E.g., Silkwood, 563 F.2d at 437; Bilney, 406 A.2d at 

656, 658.  Thus, the “fact that [the subpoenaed party] is a student journalist as opposed to a 

professional journalist does not preclude him from the class of persons entitled to claim the 

privilege.”  Persky, 31 Media L. Rep. at 2005; 2002 WL 31769704, at *2; see also Blum, 150 

F.R.D. at 45 (“whether a person is a professional journalist is irrelevant”).  “Although prior 

experience as a professional journalist may be persuasive evidence . . . it is not the sine qua non.”  

von Bulow, 811 F.2d at 144. 

Analogous professional privileges have equally been held to apply to students of other 

professions.  The attorney-client and work product privileges apply to law studenits engaged in 

clinical training.  E.g., People v. Williams, 97 Ill. 2d 252, 294, 454 N.E.2d 220, 240 (1983) 

(attorney-client privilege applied to communications between client and law student conducting 

clinical work); Fin. Tech. Int’l, Inc. v. Smith, No. 99 CIV. 9351, 2000 WL 1855131, at * 5 n.3 

(S.D.N.Y. Dec. 19, 2000) (law “students participating in the various clinical programs at 

accredited law schools. . . . entitled to invoke the privilege”).  The doctor-patient privilege 

similarly extends to medical students.  E.g.; State v. Andring, 342 N.W.2d 128, 133 (Minn. 1984) 

(patient’s communications with medical student privileged).  Legally recognized professional 

privilges apply to students of the profession, and journalism is no exception. 
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Against this backdrop and using the statute’s functional definition, the investigative 

journalism students involved with the Medill Innocence Project and their professor were plainly 

engaged in collecting, writing and editing news for public dissemination and they are entitled to 

invoke the reporter’s privilege.4  Specifically, news reports prepared using the students’ work 

product are published periodically on the Medill Innocence Project website and in a variety of 

news media through collaboration with other journalists.5  Medill students also collaborate 

regularly with professional journalists6 and independently publish through the “Medill News 

Service.”7  According to the statute’s plain terms, the reporter’s privilege applies to the Medill 

students.   

                                                 
4
 According to the University’s description of its program, the Medill journalism school is 

designed to “produce[] multimedia journalists equipped to succeed in a dynamic media 

landscape,” by providing “cutting-edge training that challenges [students] to produce high-

quality journalism across many media platforms: in newspapers and magazines, on television 

and online, and on cell phones, iPods and more.” 

http://www.medill.northwestern.edu/journalism/undergrad/. 

5
 See http://www.medillinnocenceproject.org; see also, e.g., 

http://www.medillinnocenceproject.org/donald (article by David Protess reporting on case of 

Willie T. Donald based on investigations by six teams of students who collected information 

reported); Sarah Tompkins, Jailed for murder, Gary Man Fights to Prove he is Innocent, 

Northwest Times of Indiana, Aug. 16, 2009, at A1, available at 

http://nwitimes.com/news/local/article_559b5e71-29b3-51c7-bd86-35053e3fd196.html; Maurice 

Possley, The Fight and his Life, Chi. Sun-Times, Nov. 20, 2008, at 1; Alvarez Should Speed 

Justice for McKinney, Chi. Sun-Times, Nov. 21, 2008, at 29; The Long Road: Newlyweds Are 

Murdered. Now, 20 Years Later, Were The Convicted Men Guilty?, 48 Hours Mystery, Mar. 1, 

2008, available at 

http://www.cbsnews.com/stories/2008/02/27/48hours/main3882586.shtml?tag=contentMain;cont

entBody. 

6
 See, e.g., http://medilldev.net/2009/12/army-of-influence-the-behind-the-scenes-battle-over-

health-care-reform/ (Medill D.C. Students Collaborate on National Health Care Story; Medill 

student and the Tribune collaborate on story about congressional aides-turned-health-care-

lobbyists, and create searchable database.).   

7
 See http://news.medill.northwestern.edu/chicago.  The Medill News Service features reports 

written and produced by the students for both web and print use by various media outlets in 

Chicago and the surrounding suburbs.  The reports are often picked up by local news papers.  
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III. 

INVESTIGATIVE NEWSGATHERING IS A  

FUNDAMENTAL COMPONENT OF JOURNALISM 

The prosecution is equally misdirected in contending that the privilege does not apply 

because the students were “investigating.”  See, e.g., People’s Supp. Response at 22 (privilege 

does not apply because “the work performed on these criminal investigations was not intended 

for . . . newsgathering,” and “was, instead, intended for the development of interviewing and 

investigating skills”).  The “investigating” done by the students is precisely the type of 

newsgathering done by all investigative journalists.  The skills the students were learning are the 

same skills that lie at the heart of a reporter’s job; they are part and parcel of the act of 

“collecting” information for publication expressly protected by the statute.   

There are more than one hundred journalism schools in the United States.8  Most if not all 

of these programs include hands-on investigative reporting as part of their training.9  For 

example, the Columbia Journalism School offers an exclusive track for students who want to 

specialize in investigative journalism.  Students spend the year learning investigative techniques 

and are required to complete an investigative report for their master’s project.10  New York 

                                                                                                                                                             

See, e.g., Shera Balgbin, Chicago Climate Exchange to Develop New Carbon Trading Products, 

Medill News Service, Feb. 7, 2007, available at 

http://nwitimes.com/business/local/article_a16d7476-d719-5743-b054-0414311d159d.html. 

8
 See http://www2.ku.edu/~acejmc/STUDENT/PROGLIST.SHTML;  

http://www.journalismjobs.com/journalism_schools.cfm.   

9
 See, e.g., http://journalism.berkeley.edu/program/investigative (Investigative Reporting 

Program at the UC Berkeley Graduate School of Journalism); 

http://www.brandeis.edu/investigate (The Elaine and Gerald Schuster Institute for Investigative 

Journalism at Brandeis University); http://journalism.nyu.edu/undergrad/gir (Arthur L. Carter 

Journalism Institute at New York University, track in General & Investigative Reporting).  

10
 See http://www.journalism.columbia.edu/cs/ContentServer/jrn/1165270103038/page/ 

1165270090753/JRNSimplePage2.htm. 



 

 

14 

University similarly offers courses in investigative journalism, one of which its course catalogue 

describes as follows: 

This course is for students who want to try their hand at 

investigative reporting in New York City, learning to mine 

documents and official records for exclusive stories. 

Mostly, this is a hands-on skills course. The emphasis will be on 

fieldwork. You will be expected to come up with strong ideas for 

investigative stories or projects, find the sources you need, do the 

reporting to back up your idea and write the story in a clear, 

compelling and fair fashion, adhering to the highest standards of 

accuracy and objectivity.11 

These programs necessarily include hands-on experience in information gathering—

investigating, interviewing, and compiling facts to hone a student’s journalistic skills.  The same 

types of activities are undertaken by students working for college and university newspapers.  If 

reporters-in-training cannot conduct real investigative journalism under the supervision of a 

journalism professor, with the same privileges and protections as a working journalist, it will 

significantly restrict the kinds of investigative course work that is essential to training new 

journalists, and will curtail important reports prepared by student journalists from reaching the 

public. 

A core purpose of the privilege is the protection of “investigative reporting” of the type 

performed by the students here.  Baker, 470 F.2d at 782 (emphasis in original) (cited with 

approval in In re Subpoena to Arya, 226 Ill. App. 3d 848 at 852, 389 N.E.2d at 835).  This 

remains true even where investigative reporting is done by “social critics” or others advocating a 

specific point of view.  Shoen, 5 F.3d at 1293 * n.8 (citing Rachel Carson, The Silent Spring 

                                                 
11

 Course description for New York Investigations, 

http://journalism.nyu.edu/courses/undergrad_spring10.html.  



 

 

15 

(1962); Ralph Nader, Unsafe at any Speed (1965); Jessica Mitford, The American Way of Death 

(1963) and The American Way of Birth (1992)).   

Investigative reporters and authors “have historically played a vital role in bringing to 

light ‘newsworthy’ facts on topical and controversial matters of great public importance.”  Id. at 

1293.  Investigative reporting at times can involve advocacy as well.  See, e.g., PBS Investigative 

Report, Expose: As Likely As Not, available at http://www.pbs.org/wnet/expose/2009/04/as-

likely-as-not.html (advocating compensation for tens of thousands of former nuclear bomb 

builders who are seriously ill or dying from their exposure to radioactive materials); David 

Grann, “Trial by Fire,” New Yorker, Sept. 7, 2009, available at 

http://www.newyorker.com/reporting/2009/09/07/090907fa_fact_grann (suggesting that Texas 

executed an innocent man).12  The privilege applies fully to such advocacy reporting, and equally 

applies to investigations undertaken for publication by advocacy organizations, like the Better 

Government Association; the Urban League or Amnesty International.  See, e.g., Degorski, 34 

Media L. Rep. at 1955; Builders Ass’n v. County of Cook, No. 96 C 1121, 1998 WL 111702, at 

*4 (N.D. Ill. Mar. 12 1998) (rejecting argument that Urban League was not entitled to invoke 

privilege because it was an advocacy organization); Lonegan v. Hasty, No. CV-04-2743, 2008 

WL 41445, at *5 (E.D.N.Y. Jan. 1, 2008) (finding Amnesty International entitled to invoke 

privilege “concerning the newsgathering and dissemination functions” performed in preparing its 

report); accord Lovell v. City of Griffin, 303 U.S. 444, 452 (1938) (“The press in its historic 

connotation comprehends every sort of publication which affords a vehicle of information and 

opinion.”) (emphasis added).   

                                                 
12 Available at http://www.newyorker.com/reporting/2009/09/07/090907fa_fact_grann. 
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Simply put, reporters investigate, and the reporter’s privilege protects against disclosure 

of sources and unpublished information that result from their investigations.  The Fourth District 

recognized just this in In re Subpoena to Arya.  226 Ill. App. 3d at 850, 589 N.E.2d at 833.  Arya 

had “conducted an independent investigation” of a robbery as a reporter for Peoria television 

station WHOI, and in the course of his investigation spoke with several people who had 

“important information,” some of whom allowed Arya to videotape or audiotape their interviews.  

Id.  Like the prosecution here, the State sought to compel production of Arya’s tapes and notes.  

Id. at 850-51.  The Fourth District readily recognized that Arya was entitled to the protections of 

the statutory privilege.  It then considered whether the State had established the requisite 

elements to divest Arya of the privilege and ultimately remanded the case for further 

consideration, but not before underscoring that compelling a journalist to produce unpublished 

materials must be the “last resort.”  Id. at 859, 861. 

The prosecution’s claim that the privilege does not apply to “investigations” is as 

mistaken as its claim that the privilege does not apply to student journalists.  The statutory 

privilege does apply in this case, and the prosecution must satisfy its strict limitations upon the 

compelled disclosure of journalistic work product. 
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CONCLUSION 

For the foregoing reasons, the Press Amici respectfully request this Court to find that the 

Illinois Reporter’s Privilege Act applies to student investigative journalism students, including 

the teams of student journalism who collected the information at issue for the clear purpose of 

disseminating the results of that investigative journalism to the public. 

 

 

JENNER & BLOCK LLP 

 

 

By:_____________________________ 

David P. Sanders 

Wade A. Thomson 

353 N. Clark Street 

Chicago, Illinois 60654-3456 

(312) 923-2963 

 

Counsel for Hearst Corporation 

Of Counsel: 

Eve Burton 

Jonathan R. Donnellan 

HEARST CORPORATION 

Office of General Counsel 

300 West 57th Street 

New York, New York 10019-3792 

(212) 649-2020 

 

David A. Schulz 

Seth D. Berlin 

Amanda M. Leith 

LEVINE SULLIVAN KOCH & 

SCHULZ, L.L.P. 

321 West 44th Street, Suite 510 

New York, NY 10036 

(212) 850-6100  

 

 

Counsel for Other Amici Listed Below 

 

 



 

 

18 

Richard Bernstein 

Neil Rosenhouse 

Sabin, Bermant & Gould LLP 

4 Times Square 

New York, NY 10036 

(212) 381-7039 

Counsel for Advance Publications, Inc. 

 

 

Kevin M. Goldberg 

Fletcher, Heald & Hildreth, P.L.C. 

1300 North 17th Street, 11th Floor 

Arlington, VA 22209 

(703) 812-0400 

Counsel for The American Society for 

News Editors 

 

 

Karen Kaiser 

The Associated Press 

450 West 33rd St. 

New York, NY 10001 

Counsel for The Associated Press 

 

 

Anthony M. Bongiorno 

Senior Vice President & Associate  

General Counsel, Litigation 

CBS Corporation 

51 West 52nd Street 

New York, NY 10019 

(212) 975-2721 

Counsel for CBS Broadcasting Inc. and 

CBS Radio Inc. 

 

 

James McDonough 

General Counsel 

Sun-Times Media 

350 North Orleans Street 

Chicago, IL 60654-1771 

Counsel for Chicago Sun-Times 

 

 

 

Counsel for Chicago Tribune 

 

 



 

 

19 

Mark H. Jackson 

Jason P. Conti 

Dow Jones & Company, Inc. 

1211 Avenue of the Americas 

New York, NY 10036 

Counsel for Dow Jones & Company, Inc. 

 

 

George Freeman 

David E. McCraw 

Vice President & Assistant General 

Counsel 

The New York Times Company 

620 Eighth Avenue, 18th Floor 

New York, NY 10018 

(212) 556-4031 

Counsel for The New York Times 

Company 

 

 

Jeff Grossman 

Paul Oetken 

Cablevision Systems Corporation 

1111 Stewart Avenue 

Bethpage, NY 11714 

(516) 803-2552 

Counsel for Newsday LLC and News 12 

Networks LLC 

 

 

René P. Milam 

Newspaper Association of America 

4401 Wilson Blvd. 

Suite 900  

Arlington, VA 22203 

(571) 366-1000 

Counsel for the Newspaper 

Association of America 

 

Barbara L. Camens 

Barr & Camens 

1025 Connecticut Avenue, NW 

Suite 712 

Washington, DC 20036 

(202) 293-9222 

Counsel for The Newspaper Guild 

 

 



 

 

20 

Kathleen Kirby 

Wiley Rein LLP 

1776 K Street NW 

Washington, DC 20006 

Counsel for The Radio Television Digital 

News Association 

 

 

Lucy A. Dalglish 

Gregg P. Leslie 

Reporters Committee for Freedom of the 

Press 

1101 Wilson Blvd., Suite 1100 

Arlington, VA 22209-2275 

Counsel for The Reporters Committee for 

Freedom of the Press 

 

 

Eric N. Lieberman 

James A. McLaughlin 

Kalea S. Clark 

The Washington Post 

1150 15th Street, NW 

Washington, DC 20009 

Counsel for The Washington Post 

 

 


